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husband and wife, that purpose was mutually abandoned, Sarah 
Ann becoming the wife of another man and William Spencer the 
husband of another woman, and that Margaret Bingham is not 
within the protection of the statute. 

Upon the whole case we are of opinion that there is error in the 
decree of the Circuit Court for which it must be reversed, and this 
court will proceed to render such judgment as it should have 
entered. Reversed. 



City of Eichmond v. Sitterding.* 

Supreme Court of Appeals: At Eichmond. 

March 12, 1903. 

1. Joint Tort Feasors — Indemnity — lies judicata — Obstructing streets. Where a 

city and a property owner are sued jointly for an injury resulting from alleged 
negligence in obstructing a street, and there is judgment in favor of the 
property owner on his plea of the statute of limitation, and against the city 
for damages, in a subsequent action by the city against the property owner 
to recover the damages it has been compelled to pay, the property owner is not 
estopped from showing that the accident happened through no fault of his, 
nor is the question of his ultimate liability res judicata by reason of the 
judgment against the city. The second action is not between the same par- 
ties or their privies. The judgment in the first action is only conclusive of 
the injury of the plaintiff therein, the negligence of the city and the amount 
of the recovery against it. 

2. Res Judicata — Two suits between same parties. As a general rule, a judgment 

to be evidence against a party in another suit upon a different cause of action 
must have been rendered between the same parties or their privies, and the 
point must have been involved in both cases and have been determined on 
its merits. If the first action was disposed of on any ground that did not 
go to its merits, the judgment will not conclude the party in the second 
action. 

3. Municipal Corporations — Street obstructions — Action by city for indemnity. 

In an action by a municipal corporation to recover back damages which it 
has been compelled to pay for an injury inflicted by an alleged improper 
use of its streets by a lot owner, it is competent for the lot owner to show 
that he was under no obligation to keep the street in a safe condition and 
that it was not through his fault that the accident happened. 

4. Independent Contractor. A general contractor and bricklayer employed 

to do the brick work on a house, who employs and pays all labor necessary 
for the fulfilment of the contract, and exercises entire supervision over the 
work and over the employees engaged thereon, is a general contractor for 

* Reported by M. P. Burks, State Reporter. 
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that part of the work, although the owner of the lot be a carpenter and does 
all of that part of the work by his employees. 

5. Negligence— Independent contractor. Where a lot owner employs a careful, 

skillful and competent builder or contractor to erect a building and sur- 
render to him the possession of the premises for that purpose, the owner is 
not liable for an injury inflicted on a third person in consequence of the 
negligence or default of the contractor or his immediate servants or em- 
ployees engaged in doing the work. 

6. Negligence — Independent contractor — Hazardous business — Building on city 

streets. If an enterprise entered upon by the owner of a lot is inherently 
and necessarily dangerous, or if danger and hazard must necessarily accom- 
pany the work, or if the doing of the work will necessarily create a nuisance, 
the owner cannot escape liability by employing an independent contractor. 
But the building of a house fronting on a city street is not of this nature, 
an<| the owner is not liable for negligence of a competent, independent con- 
tractor or his servants. 

Error to a judgment of the Law and Equity Court of the city of 
Richmond, rendered March 31, 1902, in an action of trespass on the 
case, wherein the plaintiff in error was the plaintiff, and the defend- 
ant in error was the defendant. Affirmed. 

The opinion states the case. 

Henry B. Pollard, for the plaintiff in error. 

Sol. L. Bloomberg and Harold S. Bloomberg, for the defendant 
in error. 

Haeeisok, J., delivered the opinion of the court. 

It appears from the record that one John J. Leaker sustained 
personal injuries by falling over a plank negligently. extended over 
the side walk on Leigh street, in the city of Richmond, by laborers 
engaged in building four houses for one Fritz Sitterding. Suit 
was brought by Leaker against the city, and subsequently by an 
amended declaration Sitterding was made a party defendant; the 
amended declaration charging that the city and Sitterding were 
jointly liable in damages to Leaker for the injuries suffered by him. 
The result of this suit was a judgment in favor of Sitterding, upon 
the plea of the statute of limitations — he having been brought into 
the -uit more than one year after the date of the accident — and a 
judgment against the city for $1,000. The city of Richmond hav- 
ing paid this judgment, amounting, principal, interest and cost, to 
the sum of $1,079.24, brings the suit now before us, to recover over 
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against Fritz Sitterding the sum so paid by it, alleging that it was 
by his wrongful and negligent act that the sidewalk was rendered 
unsafe, thereby causing the injury for which Leaker had recovered 
his judgment against the city. 

The whole matter of law and fact having been submitted to the 
court, judgment was rendered in favor of the defendant, Sitterding. 
This action of the lower court we are now asked to review. 

It appears from the evidence that Fritz Sitterding. a general 
builder and contractor, was erecting for himself four buildings on 
a lot owned by him at the corner of Leigh and Fourth streets, in 
the city of Eichmond, and that he did all of the carpenter work by 
his employees. It further appears that the firm of Jones & Gre^n 
were general contractors and bricklayers, and as such, under con- 
tract in writing, undertook to do, and did all of the brick work on 
said houses ; that Jones & Green were competent contractors ; that 
they employed and paid all labor necessary for the fulfillment of 
their contract, and exercised entire supervision over the same, and 
over their employees. It further appears that a plank walkway at 
the end of the mortar bed in the driveway of the street, across the 
gutter, and extending some distance into or over the sidewalk, and 
above the level thereof, was so placed by the brick contractors or 
their employees for the use of their laborers in carrying brick and 
mortar into the buildings. 

It is contended on behalf of plaintiff in error that the defendant 
Sitterding, having had notice of the pendency of the suit of 
"Leaker v. City of Richmond" and opportunity to make his defence 
in that suit, and having failed to do so, is now estopped from show- 
ing that it was not through his fault that the accident happened. 

It is further insisted that the question of Sitterding's ultimate 
liability was res adjudicata by reason of the judgment in the Leaker 
case. 

Both these contentions are without merit. This is not a suit 
between the same parties or their privies that were litigants in the 
case of Leaker v. City of Richmond. So far as Sitterding is con- 
cerned, that case was not heard on its merits, but went off under an 
instruction of the court on the plea of the statute of limitations. 
The judgment in the former case is conclusive only of the fact that 
Leaker was injured by falling over a plank walkway ; that the city 
was guilty of negligence; and that Leaker recovered damages to 
the amount of $1,000, but upon well settled principles it cannot be 



44 9 VIRGINIA LAW REGISTER. [May, 

held to be conclusive of Sitterding's negligence, or of his liability 
to the city. Those questions were left open, and are now for the 
first time brought to issue. 

The general rule is that for a judgment to be evidence against 
a party in another suit upon a different cause of action, it must be 
rendered in a proceeding between the same parties or their privies, 
and the point must be involved in both cases and must have been 
determined upon its merits. If the first action is disposed of upon 
any ground that does not go to its merits, the judgment rendered 
will not conclude the party. Fishburne v. Engledove, 91 Va. 548. 

In cases like that under consideration, it is well established that a 
municipal corporation has a remedy over against a person who 
has so used the streets as to produce the injury, unless the corpora- 
tion concurred in the wrong. But in such an action to recover back 
the damages the city has been compelled to pay for his assumed 
neglect, it is competent for the defendant to show that he was under 
no obligation to keep the street in safe condition, and that it was not 
through his default that the accident happened. City of Chicago 
v. Robins, 2 Black (U. S.) 418; City of Boston v. Worthington, 10 
Gray. (Mass.) 496; Catterlin v. City of Frankfort, 79 Ind. 547; 
2 Dillon Munic. Corp. sec. 1035. 

The further contention on behalf of the plaintiff in error, that 
the firm of Jones & Green, contractors for the brick work, were not 
independent contractors, is also without merit. This question is 
concluded by the recent decision of this court in Emmerson v. Fay, 
94 Va. 60. It is there said that where a person is employed to 
perform a certain kind of work which requires the exercise of 
skill and judgment as a mechanic, the execution of which is, because 
of his superior skill, left to his discretion, without restriction upon 
the means to be employed in doing the work, and employs his own 
labor, which is subject alone to his own control and direction, the 
work being executed either according to his own ideas, or in accord- 
ance with plans furnished him by the person for whom the work 
is done, such a person is not a servant under the control of a master, 
but an independent contractor ; and hence it was held that one em- 
ployed to do the wood work on certain dry kilns was an independent 
contractor, notwithstanding the fact that his compensation was 
measured by a per diem, and the further circumstance that the em- 
ployer was to furnish the material. 

The general rule is that where the owner employs a careful, skill- 
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ful and competent builder or contractor to erect his building, and 
surrenders the possession of the premises for that purpose, then in 
such case the owner is not liable for an injury occurring to a 
stranger by the negligence or default of the contractor or his 
immediate servants or employees engaged in doing the work. Em- 
merson v. Fay, 94 Va. 60 ; City of Molin v. McKinney, 30 111. App. 
419; Hilliardv. Richardson, 3 Gray (Mass.) 349. 

The contention on behalf of plaintiff in error is that the case at 
bar is not governed by the general rule, but comes within an excep- 
tion as well established as the rule itself. The exception relied 
upon is fully recognized by all of the authorities that we have ex- 
amined ; the doctrine being that if the enterprise entered upon by 
the owner of the premises is inherently and necessarily dangerous, 
or where danger and hazard must necessarily accompany the work, 
or where the doing of the work will necessarily create a nuisance, 
then the prosecution of the work becomes unlawful, and in such 
cases the owner cannot escape personal liability by contracting with 
another to do the work. 

It cannot be successfully maintained that building a house on a 
lot abutting upon a street is inherently and necessarily dangerous, 
or that danger and hazard must necessarily attend its erection. It 
is a lawful work and of necessity engaged in by thousands every 
day, and if carefully and properly done involves no danger to any 
one. The negligence of the employees of the brick contractor in 
leaving their plank walkway extended upon the sidewalk after 
night was not a necessary incident of the work or even to be an- 
ticipated by any one. The case of Hilliard v. Richardson, supra, is 
in all essential particulars like the case at bar, and it is there held in 
an able opinion, in which the authorities are reviewed, that the 
owner of land, who employs a carpenter to alter and repair a build- 
ing thereon, and to furnish, all the materials for the purpose, is 
not liable for damages resulting to a third person from boards de- 
posited in the highway in front of the land by a teamster in the 
employ of the carpenter, and intended to be used in such alteration 
and repair. 

In the case of City of Moline v. McEinnie, supra, it is held that 
the employer of a skillful and competent person, under a contract 
to perform a certain labor, of which he will have exclusive control 
until completion, cannot be made liable for injuries arising from 
the negligence of such contractor or his employees. The erection 
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of buildings adjacent to a highway, with the visual and necessary 
excavations, and the consequent obstructions to the sidewalk and 
street, is held not to be within the exception to the general rule, 
which attaches liability to employers where the work in hand is 
inherently dangerous, or will necessarily create a nuisance. Author- 
ities to the same effect might be multiplied, but it is not necessary 
to go beyond our own jurisdiction, the case of Emmerson v. Fay, 
supra, being conclusive of the view that the case at bar does not 
come within the exception relied on. 

For these reasons the judgment complained of must be affirmed. 

Affirmed. 



Danville Eailwat and Electric Co. v. Hodnbtt.* 

Supreme Court of Appeals: At Eichmond. 

March 12, 1903. 

1. Street Railways — Frightened hones — Negligence — Question for jury. Street 

car companies are not required to stop their car upon discovery of the fright 
of a horse on the street from the usual and ordinary noises of the car, but 
should keep the car under control so as to avoid damage when occasion 
requires. They cannot wantonly, maliciously, recklessly or negligently in- 
flict injury upon a traveller on the street by running their cars upon him 
when their servants in charge of the cars know, or by the exercise of reason- 
able care and caution ought to know, of the traveller's inability to prevent 
a collision. Whether, in a given case, the company has been guilty of 
wanton, malicious, reckless or negligent conduct is a question for the jury 
under proper instructions from the court. 

2. Negligence — What constitutes. Negligence is the failure to do what a reason- 

able and prudent person would ordinarily have done under the circumstances 
of the situation; or, the doing what such a person would not have done under 
existing circumstances. The duty is dictated and measured by the exigencies 
of the occasion. 

3. Street Railways — Persons on track — Care — Collision. When those in charge 

of an electric street car know, or by the exercise of reasonable care ought to 
know, that a person on the track or about to get on the track in front of the 
car is in such a situation or condition that he is unable to avoid a collision 
with the car if it continues its course, it is their duty not only to have the 
car under control, but, if need be, to stop it in order to prevent injury to 
the person so situated. 

4. Street Railways— Frightened horses — Negligence— Collision — Proximate cause. 

Where a horse ridden on a street has become frightened by the noise of an 

* Reported by M. P. Burks, State Reporter. 



